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 1.  TIME:  9:00   CASE#: MS19-0430 
CASE NAME: CATAMOUNT PROPERTIES VS. SOLARI 
HEARING ON MOTION FOR CONSOLIDATION AND STAY OF UNLAWFUL DETAINER 
FILED BY GREGORY G. SOLARI, JENNIFER J. SOLARI 
* TENTATIVE RULING: * 
 
Please see Line 19. 

 

  

 2.  TIME:  9:00   CASE#: MSC10-03264ST 
CASE NAME: JONATHAN NEIL & ASSOCIATES  VS.  FORREST 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO SETTLEMENT 
AGREEMENT  /  FILED BY JONATHAN NEIL & ASSOCIATES, INC. 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

 3.  TIME:  9:00   CASE#: MSC15-02278 
CASE NAME: HARDY VS. EASTSHORE MANOR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

 4.  TIME:  9:00   CASE#: MSC15-02278 
CASE NAME: HARDY VS. EASTSHORE MANOR 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY PERSONAL PROTECTIVE SERVICES, INC. 
* TENTATIVE RULING: * 
 

Personal Protection Services, Inc.’s motion for summary judgment is denied.  Its 
alternative motion for summary adjudication of the various counts in the Cross-Complaints of 
EMI (filed 2/27/17) and EPMI (filed 8/14/17) is denied as to the First and Second Causes of 
Action and granted as to the Third, Fourth, and Fifth Causes of Action. 

 
Background 
 
This case concerns the shooting death of Mitchell Hardy, Jr. on July 14, 2015 at an 

apartment complex in Richmond known as the Monterey Pines Apartments and the obligations 
of indemnity and defense as between the property owner and manager, on the one hand, and 
the security company they hired, on the other.  The property owner is Eastshore Manor I 
(“EMI”).  The property manager is Evans Property Management, Inc. (“EPMI”).  The security 
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company is Personal Protective Services, Inc.  (“PPS”).   
 

 EMI and EPMI were aware before the incident that there was a high risk of crime at the 
apartment complex.  (Plaintiff’s Additional Fact (“PAF”) No. 33.)  They had been employing a 
security company called Tristar, but were dissatisfied and so switched to PPS. 
 
 PPS claimed it provides superior service, but multiple personnel would be required to 
achieve the desired results and it could take months or years to change the culture at a 
property.  (See Ex. 5 to Rhoads Decl., Ex. C to Blackburn Depo.)  After negotiation regarding 
the number of personnel to provide, the parties ultimately agreed on four security guards all 
working the same shift.  (Ex. 10 to Clarke Decl., Contract, ¶ 1.3.1, final paragraph.)  On June 10, 
2015 EPMI and PPS entered a written contract (Ex. 10 to Clarke Decl.) that was apparently 
prepared by PPS and contains an integration clause.  (Contract, ¶ 1.1.) 
 
 Under the Contract, PPS agreed to do various things, including conduct foot patrols of 
the interior and exterior of the property at a minimum of every 30 minutes; document their daily 
patrol activities on a Daily Activity Report; prepare incident reports describing any interaction 
with residents or visitors of a confrontational or argumentative nature; make citizens’ arrests in 
conformity with the California Penal Code; and check gates and doors to make sure they are 
secure.  (Contract, page 8.)  As to the last duty, however, it is undisputed that since 2008 EMI 
and EPMI had deliberately chosen not to keep vehicle and pedestrian gates operational due to 
past vandalism and did not expect PPS to make those gates operational or post a security 
guard at each gate.  (Undisputed Material Fact Nos. 3, 5, 8, 15, 18.) 
 

The shooting incident occurred on July 14, 2015, a little more than a month after the 
parties signed the Contract.     
 
 Following the incident, the heirs of the Decedent filed a Complaint for Premises Liability 
on December 16, 2015, listing EMI as the sole named defendant, along with Does 1 to 10.  In 
pertinent part, the Complaint alleges that the shooting and death occurred “when a group of 
armed assailants entered the property through a gateway which was supposed to be secured 
but was left open, allowing the assailants to enter the premises and for the shooting to then 
occur.”  (Ex. 5 to Clarke Decl., Complaint, ¶ Prem.L-1.)  The Complaint alleges that the 
premises were negligently owned, maintained, managed, and operated.  (Id., ¶ Prem.L-2.)    It 
does not allege that the security company was negligent. 
 
 On June 9, 2016, EMI tendered the defense of the Complaint to PPS.  The tender letter 
paraphrases the key liability allegations of the Complaint as follows:  “The allegations are such 
that an armed assailant was able to come on to the property, commit the homicide and flee the 
property prior to being detained.”  It then goes on to quote paragraphs 1.8 (d) and (g) of the 
Contract (the indemnity and defense provisions) and state, “Here, the allegations of the plaintiffs 
implicate the overall safety and security of the property – services that at the time were being 
provided by PPS.”  (Ex. 12 to Rhoads Decl., p. 1 - 3.)   
 
 The tender letter also requests that a defense be provided by the insurance company for 
PPS under the provisions of the Contract requiring each contracting company to carry $1 million 
in general liability insurance, but for PPS’s insurance to be primary.  (See Ex. 10 to Clarke Decl, 
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Contract, ¶ 1.8 (a), (b).) 
 
 On January 23, 2017, the Complaint was amended to name PPS as Doe 1.   On 
February 27, 2017, EMI filed a Cross-Complaint against PPS and others.  The Cross-Complaint 
alleges causes of action for:  (1) Express Contractual Indemnity; (2) Breach of Contract; (3) 
Implied Equitable Indemnity; (4) Equitable Contribution; and (5) Declaratory Relief. 
 
 On June 30, 2017, coverage counsel for PPS wrote to counsel for EMI and refused the 
tender.  The tender refusal letter first explained that counsel was hired by the insurer of PPS, 
NSIC, and that NSIC was not a party to the Contract and so had no indemnity obligations under 
the Contract.  As to EMI’s claim as an additional insured under PPS’s policy with it, NSIC denied 
coverage because EMI did not qualify as an insured under the policy.  EMI was a separate legal 
entity from EPMI.  The Contract only required PPS to have an insurance policy naming EPMI 
and the property manager and agents of EPMI as insureds or additional insures.  NSIC had no 
information that EMI was an agent of EPMI. 
 
 Following receipt of the tender refusal letter, EPMI filed its own Cross-Complaint on 
August 14, 2017, alleging all the same causes of action EMI had. 
 
 PPS now moves for summary judgment/adjudication as to both EMI and EPMI.   
 
 Analysis 
 

The ruling on the motion for summary judgment depends on the ruling on each cause of 
action.  Therefore, the court will analyze the various causes of action. 

 
First Cause of Action, Express Contractual Indemnity 
 
This cause of action alleges that on June 10, 2015 PPS entered a contract with EPMI, 

agreeing to indemnify and hold harmless EPMI for injuries that PPS caused or contributed to or 
that arose out of PPS’ performance of services under the Contract.  (Ex. 1 to Clarke Decl., EPMI 
Cross-Complaint, ¶ 13; Ex. 2 to Clarke Decl., EMI Cross-Complaint, ¶ 13.)  PPS caused or 
contributed to the death of the Decedent.  (Ex. 1, ¶ 14; Ex. 2, ¶ 15.)  EMI and EPMI tendered 
their defense.  (Ex. 1, ¶ 15; Ex. 2, ¶ 16.)  EMI and EPMI have been damaged and have incurred 
attorneys’ fees and defense costs.  (Ex. 1, ¶ 16; Ex. 2, ¶ 17.)   

 
PPS argues that this cause of action fails because the Contract expressly excludes 

liability for damage caused as a result of any criminal act PPS’ service is designed to deter.  
(Not of Motion at 2:11-13; Ex. 10 to Clarke Decl., Contract, ¶ 1.8 (f).)  PPS further argues that 
the Contract is unambiguous on this point, so the court may not consider extrinsic evidence.  
However, even if the court does consider such evidence, the Contract is not susceptible to the 
interpretation that PPS had an obligation to ensure the vehicle and pedestrian gates were 
operational or to post a security guard at each vehicle and pedestrian gate.  (Opp. at 8:26-27.)   

 
The Opposition does not directly address PPS’ argument that PPS has no liability for 

damages caused by criminal acts PPS was hired to deter.  Rather, it argues extrinsic evidence 
concerning why EMI and/or EPMI hired PPS, promises that PPS made inside and outside the 
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Contract, and various ways that PPS failed to meet those promises; or it argues that factual 
issues exist regarding whether PPS  met those promises.   

 
The Contract contains the following provisions pertinent to indemnity and defense. 
 

1.8 (d) Contractor shall defend [and] indemnify . . . Client [and its 
agents] . . . against any loss . . . [or] claim . . . for . . . death of a 
person . . . but only to the extent that such Claims arise out of the 
performance of services under this Agreement and was caused or 
contributed to by the negligence of Contractor . . . In no event shall 
Contractor be liable for any Claims caused by the gross 
negligence or willful misconduct of Client (including and [sic?] 
defect on the premises) . . . 
 
. . .  
 
(f)  The Client acknowledge and understands that Contractor is not 
an Insurer of the Client’s premises . . . and is not responsible for 
loss . . . which the client may incur as a result of any criminal act 
or event that the service is designed to deter.  Contractor does not 
represent or warrant that . . . the service in all cases will provide 
the protection for which it is intended.  Provided that Contactor 
properly performs the services to be performed by it hereunder, 
Contractor shall have no liability for any loss . . . suffered by the 
Client and due directly or indirectly to any act or omission by a 
third party which the services rendered are designed to detect.  
Contractor shall be liable only for its own negligence [or] willful 
misconduct . . .  
 
(g)  Contractor agrees to defend [and] indemnify . . . Client from 
any claims . . . or legal proceedings . . . which may be . . . brought 
against the client, by reason of or arising out of (i) Contractor’s 
material breach of the duties and obligations required by this 
Agreement . . . (iiii) Contractor’s . . . negligence, willful misconduct 
or fraud.   

 
The interpretation of a contract is a legal question for the court.  If the terms are 

unambiguous, the court determines the parties’ intent from the agreement alone.  However, it 
may consider extrinsic evidence initially to determine whether the agreement is reasonably 
susceptible to the plaintiff’s interpretation of it.  If the court makes that determination, it then 
considers that evidence in deciding what the parties intended, unless there is factual issue 
regarding that evidence that must be resolved first.  (See Wolf v. Walt Disney Pictures & 
Television (2008) 162 Cal.App.4th 1107, 1126-1127.) 
 
 Here, PPS argues that the language of the contract is not susceptible to an interpretation 
that PPS was required to make the vehicle and pedestrian gates operational.  But that is not the 
alternative interpretation that EMI and EPMI propose.  Rather, they implicitly argue that PPS 
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may owe an obligation to defend and indemnify them as long a criminal act that PPS’s services 
were designed to deter is not the sole cause of the injury. 
 
 The court initially considers EMI’s and EPMI’s extrinsic evidence to determine whether 
the Contract is reasonably susceptible to that interpretation.  Further, it would consider that 
evidence anyway because PPS has not objected to it in the manner required by CRC 3.1354.  
(PPS has also failed to follow CRC 3.1110 (f)(3) and tab its Exhibits.  It also showed an intent in 
its Opening Memorandum of Points and Authorities to cite to evidence and points in its Separate 
Statement, but throughout its Statement of Facts failed to identify the specific point in the 
Separate Statement that supports those facts.)   
 
 With or without that evidence, the court concludes that the Contract is ambiguous about 
whether a duty to indemnify or defend is owed in a case where the jury assigns responsibility to 
both PPS and the criminal actors.  The language of the Contract is not clear and unambiguous 
on that point.  It does not say that the sentence about a criminal act overrides all the other 
language in that same paragraph, 1.8 (f).  It does not state that there will be no liability so long 
as a criminal act is a cause of the injury even if negligence or breach of contract by PPS is also 
a cause.  Directly after the sentences about third-party criminal acts and that there is no 
guarantee that PPS’ services will deter crime, the Contract states that PPS will have no liability 
for the act of a third party provided that PPS properly performs its services and is not negligent.   
 
 Given that this is so, the court cannot grant summary adjudication as to the First Cause 
of Action.  Even if the court were to conclude no triable issue of fact has been raised that PPS 
was a cause of the shooting and thus that there is no duty to indemnify, this cause of action also 
alleges there was a breach of the duty to defend.  PPS has done nothing to meet its burden to 
show it is entitled to judgment regarding the duty to defend.  It has not discussed the pertinent 
rules of law regarding the duty to defend, including how that duty is measured after a tender of 
defense, what information the party being called on to defend must consider, and what its duties 
are as it acquires more information during the life of a lawsuit.  (See generally Scottsdale Ins. 
Co. v. MV Transportation (2005) 36 Cal.4th 643, 654-655 (insurance agreement); Crawford v. 
Weather Shield Mfg., Inc. 2008) 44 Cal.4th 541, 557-558 (indemnity agreement).)  Nor has it 
submitted evidence of what it knew, when it knew it, and how it made its decision to deny a 
defense to both EPMI and EMI.  (Its tender refusal letter concerned only EMI.)   
 
 Second Cause of Action, Breach of Contract 
 
 This cause of action alleges that PPS’s failure to accept the tender of defense of EMI 
and EPMI constitutes a continuing breach of contract, causing EMI and EPMI to incur ongoing 
damages, costs, expenses and attorney’s fees.  (See Ex. 1, ¶ 22.)  Summary adjudication of this 
cause of action is denied for the reasons stated above. 
 
 Third Cause of Action, Implied Equitable Indemnity; and Fourth Cause of Action, 
Equitable Indemnity 
 
 These causes of action allege that PPS is obligated to indemnify EMI and EPMI under 
the doctrine of implied equitable indemnity and partial equitable indemnity. 
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 PPS argues these causes of action are barred because EMI and EPMI cannot prove 
PPS’s negligence or breach of contract was a cause of the shooting. 
 
 The court agrees.  EMI and EPMI have raised various triable issues regarding whether 
PPS complied with the contract and the standard of care.  However, none of them are material.  
They are trumped by one fact submitted into evidence by EMI and EPMI:  the assailants were 
monitoring and working around PPS’s patrol schedule.  (PAF No. 60.)  As stated by the 
California Supreme Court when explaining why a high degree of foreseeability is required to 
impose a duty on a premises owner to provide security in the first place, “There are two reasons 
for this: first, it is difficult if not impossible in today's society to predict when a criminal might 
strike. Also, if a criminal decides on a particular goal or victim, it is extremely difficult to remove 
his every means for achieving that goal.”  (Wiener v. Southcoast Childcare Centers, Inc. (2004) 
32 Cal.4th 1138, 1149-1150.)   
 
 That second point is demonstrated by this case.  Because the assailants were watching 
and timing their attack for a time when PPS personnel were not in the immediate vicinity, there 
is nothing that PPS could have done that would have prevented the shooting, other than having 
personnel everywhere and at all times, which was not required by the contract.  Only making the 
vehicle and pedestrian gates operational may have prevented this shooting on the premises and 
that is something that EMI and EPMI chose not to do.  (See also Disputed or Undisputed 
Material Fact No. 20.) 
 
 Fourth Cause of Action, Declaratory Relief 
 
 When parties file standard cross-complaints for indemnity in tort cases they typically also 
add a cause of action for declaratory relief because their claims for indemnity have not actually 
accrued:  the defendants have not yet actually paid anything to the plaintiff.  After they have 
done so through settlement or judgment, a cause of action for declaratory relief is no longer 
necessary because the dispute now concerns only past wrongs, which can adequately be 
addressed by the indemnity causes of action.  Here, EMI and EPMI have settled with the plaintiff 
and their dispute with PPS concerns only past alleged wrongs. Therefore, court grants summary 
adjudication as to this now superfluous cause of action.  (See Baldwin v. Marina City Properties, 
Inc. (1978) 79 Cal.App.3d 393, 407.)   
 

  

 5.  TIME:  9:00   CASE#: MSC16-01673 
CASE NAME: VELLA-ANDRADE VS. SHANNON B. JONES 
HEARING ON MOTION TO WITHDRAW STIPULATION TO DISCOVERY REFEREE 
FILED BY SHANNON B. JONES LAW GROUP, INC., et al. 
* TENTATIVE RULING: * 
 
Continued to 10/3/19 at 9:00 a.m. in Dept.33 per fax of counsel. 
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 6.  TIME:  9:00   CASE#: MSC16-02423 
CASE NAME: LEIGHT & ASSOCIATES  VS.  WEBER 
HEARING ON MOTION FOR LEAVE TO FILE 2nd Amended COMPLAINT 
FILED BY HOWARD S. LEIGHT & ASSOCIATES INC. 
* TENTATIVE RULING: * 
 
 Plaintiff Howard S. Leight & Associates, Inc.’s Motion for Leave to File the Second 

Amended Complaint is granted.   

 Plaintiff shall file and serve the SAC on or before September 25, 2019. 

 Plaintiff brings this motion pursuant to CCP § 473(a)(1) to add allegations of the July 27, 

2018 trustee’s sale of the property to BNYM and the recording of the trustee’s deed upon sale 

on August 1, 2018.  The trustee’s sale of the subject property took place more than a year after 

the filing of the First Amended Complaint on June 23, 2017. 

Plaintiff also seeks to add a cause of action for Cancellation of Instruments.  Plaintiff seeks a 

judgment cancelling the August 1, 2018 trustee’s deed upon sale that conveyed the property to 

BNYM and the deed of trust upon which the trustee’s sale is based.  Plaintiff stated the SAC is 

needed to include these allegations and cause of action, otherwise the judgment will not be 

effective to resolve all pending disputes. 

 Plaintiff had requested Defendant to stipulate to the filing of the Second Amended    No 

stipulation reached. 

Motions for leave to amend the pleadings are directed to the sound discretion of the 

court.  “The court may…in its discretion, after notice to the adverse party, allow upon any terms 

as may be just, an amendment to any pleading…” (Code of Civ. Pro. § 473.)  At any time before 

or after commencement of trial, the court may allow an amendment to a pleading in furtherance 

of justice. (Code Civ. Proc., § 576; Higgins v. Del Faro (1981) 123 Cal.App.3d 558, 564.)  “There 

is a policy of great liberality in permitting amendments to the pleadings at any stage of the 

proceeding.” (Berman v. Bromberg (1997) 56 Cal.App.4th 936, 945.)  The policy favoring 

amendment is so strong that denial of leave to amend can rarely be justified. (Price v. Mason-

McDuffie Co. (1942) 50 Cal.App.2d 320, 325-326.)   

 “Although courts are bound to apply a policy of great liberality in permitting amendments 

to the complaint at any stage of the proceedings, up to and including trial [citations], this policy 

should be applied only ‘where no prejudice is shown to the adverse party . . . .’ [Citation.] A 

different result is indicated ‘where inexcusable delay and probable prejudice to the opposing 

party’ is shown.” (Magpali v. Farmers Group (1996) 48 Cal.App.4th 471, 487.)   

 Defendant opposes the motion on the ground Plaintiff has been dilatory in its attempt to 

seek leave to file a SAC.  The property was sold at a trustee’s sale on July 27, 2018.  Plaintiff 

went to mediation February 22, 2019, seven months later, but only on the quiet title action.  

Plaintiff has waited approximately a year after the sale to add a cause of action for Cancellation 

of Instruments.  Defendant argues this belated amendment will further delay adjudication of the 
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lawsuit. Defendant further argues that the new cause of action for Cancellation of Instruments 

expands the scope of litigation and would be prejudicial to BNYM. 

  Finally, Defendant argues that Plaintiff attempts to add a claim for cancellation that is 

clearly futile as it is time barred.  Plaintiff seeks to cancel the Construction and Permanent Deed 

of Trust and Fixture Filing recorded on March 14, 2001 and other instruments, with the latest 

being recorded on December 27, 2012.  Under Civil Code § 3412, the 4-year limitations period 

expired on December 27, 2016.  Furthermore, Plaintiff has not alleged a valid claim for 

cancellation because there are no allegations the instrument was procured by fraud, accident or 

mistake.  Hironymous v. Hiatt (1921) 52 Cal.App.727, 731.) 

 Plaintiff’s counsel, Kevin Eikenberry, filed a declaration stating that he only became 

aware of the July 27, 2018 trustee’s sale and the recording of the Trustee’s Deed Upon Sale on 

January 10, 2019.  The Court had ordered the parties to mediation on December 3, 2018 and 

the parties mediated on February 22, 2019.  The parties reached a settlement to be performed 

by May 8, 2019.   This motion was filed a few months later after Plaintiff requested a stipulation 

to the filing of the SAC on June 26, 2019.   

 The Court does not find Plaintiff has been dilatory given that the parties has spent the 

time trying to settled the matter.  Nor has Defendant demonstrated it has been prejudiced by the 

delay.  

  As to Defendant’s argument that the cancellation of instrument cause of action is futile, 

“Ordinarily, the judge will not consider the validity of the proposed amended pleading in deciding 

whether to grant leave to amend. Grounds for demurrer.  After leave to amend is granted, the 

opposing party will have the opportunity to attack the validity of the amended pleading.  (See 

Kittredge Sports Co. v. Sup.Ct. (Marker, U.S.A.)(1989) 213 Cal.App.3d 1045, 1048.)   

 Moreover, “‘Leave to amend should be denied only where the facts are not in dispute, 

and the nature of the plaintiff's claim is clear, but under substantive law, no liability exists and no 

amendment would change the result.’ [Citation.]”  (Howard v. County of San Diego (2010) 184 

Cal.App.4th 1422, 1428.) Here, not all of the instruments subject to Plaintiff’s cause of action for 

cancellation of instruments are clearly time-barred. 

 Given the courts’ policy of liberality in allowing amendments, the motion is therefore 

granted. 

 Defendant’s Request for Judicial Notice 

 Defendants request is granted as to Exhibits 1-9. 
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 7.  TIME:  9:00   CASE#: MSC16-02423 
CASE NAME: LEIGHT & ASSOCIATES  VS.  WEBER 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY THE BANK OF NEW YORK MELLON 
* TENTATIVE RULING: * 
 
             Defendant The Bank of New York Mellon’s Motion to Expunge Lis Pendens is granted.  
Pursuant to CCP § 405.38, Defendant is awarded its attorney’s fees in the amount of $1,715.00. 
 
 
Background 
 
 Plaintiff Howard S. Leight & Associates, Inc. dba Leight Capital brings this action to quiet 
title to real property commonly known as 1100 Russelman Park Road in Clayton.  Plaintiff 
alleges it owns the property by virtue of its purchase at a trustee’s sale held on February 17, 
2011 pursuant to a non-judicial foreclosure sale.  The Trustee’s Deed Upon Sale was recorded 
on February 23, 2011. (Exhibit E to FAC.)   
 
 Defendant The Bank of New York Mellon (“BNYM”) obtained ownership of the subject 
property through its purchase at a trustee’s sale on July 27, 2018 under the first priority lien.  
The Trustee’s Deed of Sale was recorded on August 1, 2018. 
 
Motion 
  On December 19, 2016, Plaintiff filed this action to quiet title to the subject property.   
CCP § 405.20 provides, “A party to an action who asserts a real property claim may record a 
notice of pendency of action in which that real property claim is alleged.”  On June 28, 2017, 
Plaintiff recorded a Lis Pendens on the property as Instrument #2017-0115590-00.  On July 27, 
2018, the property was sold at a trustee’s sale to Band of New York Mellon (“BNYM”) for 
$990,000.  On February 3, 2019 Plaintiff recorded an Amended Lis Pendens reflecting the July 
2018 sale of the property to BNYM, Instrument #2019-0017592-00.    
 
 Defendant BNYM seeks to expunge the lis pendens pursuant to CCP § 405.30.  “[T]he 
court shall order that the notice be expunged if the court finds that the claimant has not 
established by a preponderance of the evidence the probable validity of the real property claim.” 
(CCP § 405.32.)  The motion is brought on the ground Plaintiff is unable to establish, by a 
preponderance of evidence, the probable validity of success on the real property claim.  
 
 “Unlike most other motions, when a motion to expunge is brought, the burden is on the 
party opposing the motion to show the existence of a real property claim. (See § 405.30.)”  
Kirkeby v. Superior Court (2004) 33 Cal.4th 642, 647.  Probable validity was defined to mean 
“more likely than not that the claimant will obtain a judgment against the defendant on the 
claim.” (§ 405.3.)  (Mix v. Superior Court (2004) 124 Cal.App.4th 987, 993.)  The plaintiff must 
"[A]t least establish a prima facie case. If the defendant makes an appearance, the court must 
then consider the relative merits of the positions of the respective parties and make a 
determination of the probable outcome of the litigation." Howard S. Wright Construction Co. v. 
Superior Court (2003) 106 Cal.App.4th 314, 319. 
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 Defendant argues California recognizes “first in time, first in right” system of lien 
priorities,” under which ‘a conveyance recorded first generally has priority over any later-
recorded conveyance.’ [Citation.]” (First Bank v. East West Bank (2011) 199 Cal.App.4th 1309, 
1313; see Civ. Code, § 2897.) Here, the First Deed of Trust, on which Defendant’s claim is 
based, was recorded on March 14, 2001, more than four years before the second lien, which 
was recorded on December 2, 2005.  Plaintiff’s claim is based on the second lien and the first 
Deed of Trust has priority as a matter of law.  Plaintiff was on constructive notice of the 
existence of the first lien.  (Civil Code § 1213)   As the junior lienholder, like any other successful 
purchaser, Plaintiff took the property subject to the senior lien.  (Kolodge v. Boyd (2001) 88 
Cal.App.4th 349, 356.)  Finally, Plaintiff has not tendered the indebtedness due on the First 
Lien.  Based upon nonjudicial statutory scheme, “a junior lienor must allege tender of the senior 
obligation as an essential element of any causes of action based upon irregularities in the sale 
procedure.” (Arnolds Management Corp. v. Eischen (1984) 158 Cal.App.3d 575, 580.)    
  
 Plaintiff opposes the motion on ground the first lien, on which Defendant bases its claim 
to the property was expired pursuant to Civil Code §§ 882.020 – 882.040.  Plaintiff alleges the 
construction loan secured by the DOT had a maturity date of no later than March 14, 2002 (a 
maximum of 12 months after the recording of the DOT on March 14, 2001) set forth in 
Paragraph 2 of the Construction Period Rider.   The maturity date is ascertainable from the 
recorded evidence.  Plaintiff alleges that ten years after the maturity date is March 14, 2012.  
The Notice of Default on the first lien was recorded on May 1, 2017, after the lien had been 
extinguished.   
 
   Plaintiff also argues under Civil Code § 2911 the lien is extinguished by the lapse of time 
as the time.  The time for Defendant to bring an action upon the principal obligation had expired.  
CCP § 337 provides for a four-year limitations period and time expired on March 14, 2006, 
which bars an action on the obligation secured by the DOT.   
 
 Plaintiff fails to the address the crucial lien priority arguments set forth by Defendant.  
Plaintiff has not met its burden of showing that it will more likely than not obtain a judgment 
against Defendant on the quiet title claim.  
 
 Plaintiff’s evidence does not demonstrate a likely finding that Defendant’s first priority 
lien had been extinguished at the time of the trustee’s sale based on the first recorded Deed of 
Trust.  Plaintiff’s argument hinges on finding the maturity date is ascertainable from the recorded 
evidence.   “Under section 882.020, the lien of a deed of trust expires, and is not enforceable by 
a power of sale, 10 years after the final maturity date of the obligation if that date ‘is 
ascertainable from the record,’ or 60 years after recordation of the deed ‘[i]f the final maturity 
date or the last date fixed for payment of the debt . . . is not ascertainable from the record ….’ 
(Civ. Code, § 882.020, subd. (a)(1) & (2).)” (Nicolopulos v. Superior Court (2003) 106 
Cal.App.4th 304, 310.)    
 
      The First Deed of Trust provides for a Maturity Date of 30 years after the Permanent 
Loan Commencement Date.  The Permanent Loan Commencement Date is defined as the first 
day of the first month after the Completion Date.  The Loan Completion Date is not certain.  
Plaintiff previously alleged the “‘Construction Period’ and the ‘Completion Date’ set forth in the 
Construction Loan Agreement is a date subject to proof at trial, but not later than 3-14-2003 (a 
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maximum of two years after the date of recording the DOT or earlier since the standard in the 
residential construction industry … is no more than 2 years.”  (FAC, ¶21.)  Plaintiff now alleges a 
maturity date of 3-14-2002 based on language in Construction Period Rider.  The Construction 
Period Rider cited by Plaintiff provides that the Construction Period shall not exceed 12 months. 
However, the maturity date cannot be determined.    
 
 Finally, based upon nonjudicial statutory scheme, “a junior lienor must allege tender of 
the senior obligation as an essential element of any causes of action based upon irregularities in 
the sale procedure.” (Arnolds Management Corp. v. Eischen (1984) 158 Cal.App.3d 575, 580.)  
 
 
Defendant’s Request for Judicial Notice 
 
 Defendant’s request for the court to take judicial notice of the following documents is 
granted: 

1. Exhibit A:  Deed of Trust recorded no December 2, 2005. 
2. Exhibit B:  Notice of Default and Election to Sell Under Deed of Trust, recorded April 26, 

2010 
3. Exhibit C: Notice of Trustee’s Sale recorded on January 26, 2011 
4. Exhibit D:  Trustee’s Deed Upon Sale recorded on February 23, 2011 
5. Exhibit E:  Lis Pendens recorded on June 28, 2017 
6. Exhibit F:  Amended Lis Pends recorded on June 28, 2019 

  
Plaintiff’s Request for Judicial Notice  
 Plaintiff’s request for judicial notice is granted as to the following: 

1. Exhibits “A” – “D” attached to the Declaration of Kevin Eikenberry 
2. Exhibits “A” – “D” attached to the Declaration of Howard S. Leight 
3. Exhibits “1” – “4” attached to the Declaration of Caroline Trinkley 

  

  

 8.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION FOR ASSIGNMENT OF RIGHTS, RESTRAINING ORDER 
FILED BY JOHN MUIR HEALTH 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   09/12/19 

 
 

- 12 - 

 9.  TIME:  9:00   CASE#: MSC17-01343 
CASE NAME: DE LA CAMPA VS. FRY'S 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY FRY'S ELECTRONICS, INC. 
* TENTATIVE RULING: * 
 
Vacated.  A notice of unconditional settlement was filed on August 16, 2019. 

 

  

10.  TIME:  9:00   CASE#: MSC17-01957 
CASE NAME: RAULSTON VS. MORENO 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY OSCAR B. MORENO, JOSE JULIAN GONZALEZ 
* TENTATIVE RULING: * 
 
Defendants Oscar Moreno and Jose Julian Gonzalez (“Defendants”) move for summary 
judgment, or, in the alternative, summary adjudication of each of the two causes of action 
contained in the complaint filed in this matter by plaintiffs Erika Raulston and Leslie May 
(“Plaintiffs”). The complaint pleads two causes of action, for negligence and breach of contract. 
This case arises out of an October 2015 fire that occurred in the stove at an apartment owned 
by Defendants and leased by Plaintiffs. 

Legal Standard 

CCP sections 437c(o) and 437c(p)(2) supply the standard for deciding the MSJ. 

Section 437c(o) says: 

A cause of action has no merit if either of the following exists: 

(1) One or more elements of the cause of action cannot be separately 
established, even if that element is separately pleaded. 

(2) A defendant establishes an affirmative defense to that cause of 
action. 

 Section 437c(p)(2) says: 

For purposes of motions for summary judgment and summary adjudication: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if the party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, 
or that there is a complete defense to the cause of action. Once the defendant 
or cross-defendant has met that burden, the burden shifts to the plaintiff or 
cross-complainant to show that a triable issue of one or more material facts 
exists as to the cause of action or a defense thereto. The plaintiff or cross-
complainant shall not rely upon the allegations or denials of its pleadings to show 
that a triable issue of material fact exists but, instead, shall set forth the specific 
facts showing that a triable issue of material fact exists as to the cause of action 
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or a defense thereto. 

Paragraph 11 of the Lease 

Defendants contend that both the breach of contract and negligence causes of action fail, 
because paragraph 11 of the lease eliminates any duty Defendants had to repair or maintain 
the relevant stove. 

As a threshold matter, while the parties agree on the language of paragraph 11 of the governing 
lease, they do not agree on its meaning or legal import. The Court starts with the language of 
paragraph 11. It says, in relevant part: 

MAINTENANCE 

A. Tenant shall properly use, operate and safeguard Premises, including if 
applicable, any landscaping, furniture, furnishings and appliances, and all 
mechanical, electrical, gas and plumbing fixtures, and keep them and the 
Premises clean, sanitary and well ventilated. Tenant shall be responsible 
for checking and maintaining all smoke detectors and any additional 
phone lines beyond the one line and jack that Landlord shall provide and 
maintain. Tenant shall immediately notify Landlord, in writing, of any 
problem, malfunction or damage. Tenant shall be charged for all repairs 
or replacements caused by Tenant, pets, guests or licensees of Tenant, 
excluding ordinary wear and tear. Tenant shall be charged for all damage 
to Premises as a result of failure to report a problem in a timely manner. 
Tenant shall be charged for repair of drain blockages or stoppages, 
unless caused by defective plumbing parts or tree roots invading 
sewer lines. 

…. 

E. Tenant’s failure to maintain any item for which Tenant is responsible shall 
give Landlord the right to hire someone to perform such maintenance and 
charge Tenant to cover the cost of such maintenance. 

F. The following items of personal property are included in the Premises 
without warranty and Landlord will not maintain, repair or replace them: 
Stove, Ovens, Dishwasher, Microwave, Refrigerator, Washer, Dryer. 
Tenants will be responsible for any repairs. 

Plaintiffs contend that paragraph 11 (and/or the entire lease) is unenforceable, based on 
Civil Code sections 1941, 1941.1, and 1942.1. Section 1941 provides: 

The lessor of a building intended for the occupation of human beings must, in the 
absence of an agreement to the contrary, put it into a condition fit for such 
occupation, and repair all subsequent dilapidations thereof, which render it 
untenantable, except such as are mention in section [1929]. 

And section 1941.1 states, in relevant part: 

A dwelling shall be deemed untenantable for purposes of Section 1941 if it 
substantially lacks any of the following affirmative standard characteristics … 

(4) Heating facilities that conformed with applicable law at the time of installation, 
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maintained in good working order. 

Finally, section 1942.1 says, as relevant here: 

Any agreement by a lessee of a dwelling waiving or modifying his rights under 
Section 1941 or 1942 shall be void as contrary to public policy with respect to any 
condition which renders the premises untenantable, except that the lessor and 
the lessee may agree that the lessee shall undertake to improve, repair or 
maintain all or stipulated portions of the dwelling as part of the consideration 
for rental. 

Plaintiffs argue that these sections impose a non-delegable duty on Defendants to repair and 
maintain the stove. The Court disagrees. The plain language of the statutory scheme does not 
include appliances. Rather, it includes more basic things, like heat and hot and cold water. 
Plaintiffs do not cite—and the Court cannot locate—any authority to support the proposition that 
either the statutory scheme or the implied warranty of habitability requires a landlord to provide, 
and then subsequently repair or maintain, any appliance. None of the cases cited by Plaintiffs or 
uncovered by the Court’s research relate to appliances, either.  

The Court concludes that paragraph 11 of the lease is not void as contrary to public policy. 

Course of Conduct 

Plaintiffs next contend that even if paragraph 11 is valid (and the Court concludes it is), the 
parties’ conduct indicates that Defendants (rather than Plaintiffs) assumed the duty to maintain 
and repair the stove. 

Plaintiffs are correct that the parties’ conduct is relevant to determining if the parties undertook 
to “materially alter[] and revise[] the terms of the lease.” (Opp. 8:1-3.) See, e.g., CACI 336; 
Gould v. Corinthian Colleges, Inc. (2011) 192 Cal.App.4th 1176, 1179. 

Additionally, the Court notes that this determination is ordinarily a question for the trier of fact, 
unless there are no disputed facts. DuBeck v. California Physicians’ Services (2015) 234 
Cal.App.4th 1254, 1265. 

Here, there is, at a minimum, a fact dispute concerning the parties’ precise course of conduct 
and their intentions in undertaking that course of conduct. Both defendant Moreno and plaintiff 
Raulston testified that Defendants performed maintenance at the property. (E.g., Raulston 
Depo. 24:4-6.) And although Defendants argue that paragraph 11E means that they were 
permitted to perform maintenance at Plaintiffs’ expense, the separate statement contains no 
evidence that they charged Plaintiffs anything for the maintenance that they performed, and so 
their argument that they conformed to the lease in this regard falls flat. 

Finally, in reply, Defendants contend that paragraph 35 means that the course of conduct here 
is irrelevant. Not so. Paragraph 35 provides “[t]he waiver of any breach shall not be construed 
as a continuing waiver of the same or any subsequent breach.” But the evidence presently 
before the Court does not establish that there was a breach to be waived here. The lease 
required Plaintiffs to maintain the stove. At a minimum, there is a fact dispute concerning 
whether there was a breach. Rather than Defendants waiving a breach by Plaintiffs (which might 
implicate paragraph 35), interpreting the evidence most favorably to Plaintiffs and drawing 
inferences in favor of Plaintiffs (as the Court must do in ruling on the MSJ), it appears to the 
Court that Defendants simply took on, as a voluntary matter, the maintenance of the stove. 
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(Given that the stove belonged to Defendants, that is a reasonable conclusion.) 

Collateral Source Rule 

Defendants next argue that all of Plaintiffs’ damages were already compensated by the Red 
Cross and/or Plaintiffs’ insurance, and as a result, Plaintiffs cannot recover from Defendants. 

This argument is meritless. The collateral source rule can be summarized as “if an injured party 
receives some compensation for his injuries from a source wholly independent of the tortfeasor, 
such payment should not be deducted from the damages which the plaintiff would otherwise 
collect from the tortfeasor.” Norton v. Super. Ct. (1994) 24 Cal.App.4th 1750, 1755. There are 
various exceptions to the collateral source rule, but none of them appear to apply here, and 
Defendants provide no argument or authority to suggest that they do. 

Damages 

Finally, Defendants seem to contend that the undisputed facts demonstrate that plaintiff Leslie 
May suffered no personal injury, or that if she did, those damages were not caused by the fire, 
because she was not present at the premises until after the fire was extinguished, and her 
medical records do not support her claimed personal injuries. 

The Court need not delve into this issue for purposes of ruling on this motion, because 
Defendants’ contention, even if correct, would not warrant summary judgment or summary 
adjudication of either of May’s causes of action. Accordingly, Defendants have failed to carry 
their initial burden.  

Assuming, arguendo, that Defendants’ position with respect to May’s damages were entirely 
correct, it would not dispose of either cause of action, because May alleges she suffered 
property damage as well as personal injury. (Complaint, ¶ BC-4, page 5.) Put differently, if 
Defendants are correct and May either suffered no personal injury, or did but it was not caused 
by the fire, that would affect the total amount of damages May could recover at trial. However, 
it would not foreclose her from recovery on either or both of the causes of action pled in the 
complaint, because she could still recover for her alleged property damage. 

Paragraph 33 of the lease does not, by itself, prevent Plaintiffs from recovering property 
damages. It simply indicates that Defendants will not serve as an insurer of Plaintiffs’ personal 
property. But the concept of insuring someone’s property against loss is quite a different 
concept from being responsible for the damages caused by one’s negligence. See, e.g., 
Civil Code section 1714. 

Conclusion 

The MSJ relies on paragraph 11 of the lease assigning the duty to repair the stove from 
Defendants to Plaintiffs. But there is a fact dispute concerning whether the parties’ conduct 
means that the Plaintiffs retained that duty or not. 

The MSJ additionally argues that plaintiff May did not suffer any personal injury. But plaintiff May 
alleges additional injury aside from personal injury. And the collateral source rule applies here, 
making Plaintiffs’ receipt of payments from the Red Cross or insurance irrelevant. 

The MSJ is denied. 
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11.  TIME:  9:00   CASE#: MSC18-00936 
CASE NAME: SIDDIQUE VS. DIVSERYFUND, INC. 
HEARING ON MOTION TO COMPEL RESPONSES TO REQUEST FOR PRODUCTION 
FILED BY AFFIF SIDDIQUE 
* TENTATIVE RULING: * 
 
Appear in person. Counsel will be given a room in which to meaningfully meet and confer prior 
to any hearing on this matter.  

  

12.  TIME:  9:00   CASE#: MSC18-02274 
CASE NAME: MUNOZ VS. ASPIRE GENERAL 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY ASPIRE GENERAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Appear. 

  

13.  TIME:  9:00   CASE#: MSC19-00463 
CASE NAME: BINALINBING  VS.  HANLESS SEVEN INC. 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY HANLESS SEVEN, INC., et al. 
* TENTATIVE RULING: * 
 

Appear. 

 

  

14.  TIME:  9:00   CASE#: MSC19-00608 
CASE NAME: KEYS  VS.  ALAMEDA-CONTRA COSTA 
HEARING ON MOTION TO RESPONSES TO DISCOVERY REQUESTS 
FILED BY ALAMEDA-CONTRA COSTA TRANSIT DISTRICT 
* TENTATIVE RULING: * 
 
Granted. No opposition. Verified answers to both sets of interrogatories and responses to the 
request for production of documents shall be served by October 3, 2019. Sanctions awarded in 
the amount of $1,000.  
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15.  TIME:  9:00   CASE#: MSC19-00744 
CASE NAME: COLBERT VS. YU 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY MIAO LAN LANA YU 
* TENTATIVE RULING: * 
 
Continued to October 17, 2019 at 9:00 AM in Dept. 33. 

  

16.  TIME:  9:00   CASE#: MSC19-00894 
CASE NAME: RAYMOND D. SMITH  VS.  THOMAS T. McCORMICK 
HEARING ON MOTION TO COMPEL CONTRACTUAL ARBITRATION, 
FILED BY THOMAS T. McCORMICK, et al. 
* TENTATIVE RULING: * 
 
Continued by the Court to October 3, 2019 at 9:00 AM in Dept. 33.  The case management 
conference scheduled for September 23 is also continued to October 3. 

 

  

17.  TIME:  9:00   CASE#: MSC19-00963 
CASE NAME: ELITE BUSINESS ENTERPRISES  VS.  SURINDER MANN 
HEARING ON MOTION TO CANCEL GRANT DEED 
FILED BY ELITE BUSINESS ENTERPRISES , INC. 
* TENTATIVE RULING: * 
 
The motion to cancel grant deed is dropped from calendar, without prejudice to being renoticed, 
because defendants have filed a motion for change of venue.  (See, Moore v. Powell (1977) 70 
Cal.App.3d 583, 587 [“[t]he filing of a motion for change of venue operates as a supersedeas or 
stay of proceedings, and must be disposed of before any other steps can be taken”].) 

 

  

18.  [intentionally blank] 
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19.  TIME:  9:00   CASE#: MSC19-01308 
CASE NAME: SOLARI VS. PHH MORTGAGE 
HEARING ON MOTION FOR CONSOLIDATION OR STAY OF UNLAWFUL DETAINER 
FILED BY GREGORY SOLARI, JENNIFER SOLARI 
* TENTATIVE RULING: * 
 
 Plaintiffs’ motion to consolidate is denied.  However, the unlawful detainer action is 
hereby stayed, subject to the conditions set forth below. 
 
 The parties’ requests for judicial notice are granted.  Plaintiffs’ objection to the amended 
opposition papers that were filed on August 28, 2019, is overruled; those papers are timely with 
reference to the hearing date. 
 
 The basis for this ruling is as follows. 
 
 A. Consolidation. 
 
 The Court of Appeal has held in pertinent part as follows: 
  

When an unlawful detainer proceeding and an unlimited action concerning title to 
the property are simultaneously pending, the trial court in which the unlimited 
action is pending [1] may stay the unlawful detainer action until the issue of title 
is resolved in the unlimited action, or [2] it may consolidate the actions.  
[Bracketed numbers added.] 

 
(Martin-Bragg v. Moore (2013) 219 Cal.App.4th 367, 385.)  While Martin-Bragg and other cases 
mention consolidation as a theoretical possibility, plaintiffs have failed to cite the Court to a 
decision where this was in fact the chosen remedy.  There are two obvious reasons for this. 
 
 First, consolidating an unlawful detainer (“UD”) action with a regular civil action would 
function as a ‘free’ injunction, staying the UD action indefinitely with no showing on the merits, 
no undertaking, and no equitable conditions.  All any UD defendant would need to do is file an 
unlimited civil action raising title issues, no matter how dubious, to frustrate the UD plaintiff’s 
right to the expedited UD remedy. 
 
 Second, consolidation is not practical, given that a regular civil action and a UD action 
are inherently incompatible proceedings.  Obviously any trial would be bifurcated, with the civil 
title issues tried first.  If there are any independent UD defenses, it would make more sense to 
allow those defenses to be tried in the UD action by the judicial officers who routinely handle UD 
actions, rather than in a bifurcated civil action. 
 
 B. Stay. 
 
 The more practical alternative is to stay the unlawful detainer action.  However, staying 
the unlawful detainer action without imposing reasonable conditions would usually be 
inequitable.  (See, Martin-Bragg, supra, 219 Cal.App.4th at 391 [in this context each side’s 
interests must be “balanced”].  See also, id., at 393 [“trial courts have available options to 
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address plaintiffs' legitimate rights and need for protection from unjustified delay of the unlawful 
detainer proceeding”].)  The Court suggests the following as reasonable conditions. 
 
 Plaintiffs shall pay $ 4,000 per month, on or before the 10th day of each month, to 
defendant’s attorneys of record in Redondo Beach, California.  The first payment shall be due 
on or before October 10, 2019.  Defendant’s attorneys shall hold all such accumulating ‘rent’ in 
a trust account, subject to further order of the Court, except as follows: defendant may withdraw 
such sums as are reasonably necessary to pay (1) premiums on a hazard insurance policy for 
the subject residence naming defendant as an insured, and (2) property taxes. 
 
 When a judgment has been entered in this wrongful foreclosure action, all accumulated 
rent shall promptly be paid over to the prevailing party.  If plaintiffs prevail, defendants shall not 
be obligated to reimburse plaintiffs for amounts withdrawn to pay insurance premiums and 
property taxes. 
 
 This stay and the conditions for the stay are subject to modification or termination upon 
noticed motion by either side. 
 
 The Court’s decision to temporarily stay the unlawful detainer action should not be taken 
as an indication of the Court’s assessment of the merits of the wrongful foreclosure action.  
The Court is somewhat skeptical of the legal theories alleged in plaintiffs’ Complaint, and it is 
conceivable that this wrongful foreclosure action could be resolved at the demurrer or summary 
judgment stage.  However, a motion for consolidation or stay is not the proper procedural 
vehicle for determining the merits of an action, and the Martin-Bragg decision requires the Court 
to balance the interests of both sides. 

 

 

20.  [intentionally blank] 

 

 

21.  TIME:  9:00   CASE#: MSN17-1423 
CASE NAME: RE 4762 BELFORD PEAK COURT, ANTIOCH 
HEARING ON CLAIM FOR TURNOVER OF SURPLUS FUNDS  
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
Appear. 
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22.  TIME:  9:00   CASE#: MSN18-0928 
CASE NAME: CITY & COUNTY OF SF  VS.  COUNTY OF ALAMEDA 
HEARING ON DEMURRER TO CROSS-COMPLAINT OF CITY AND COUNTY OF SF 
FILED BY CITY OF SAN RAMON 
* TENTATIVE RULING: * 
 
 Cross-defendant San Ramon’s demurrer to San Francisco’s cross-complaint is 
overruled.  San Ramon shall file and serve its Answer on or before September 26, 2019. 
 
 Alameda County sued the City and County of San Francisco because water from San 
Francisco’s Arroyo de la Laguna has caused erosion, leading to the February 2017 collapse of a 
portion of Alameda County’s Foothill Road.  San Francisco filed a cross-complaint for indemnity 
against upstream public entities, including San Ramon, alleging that they are fully or partially at 
fault for the erosion and damages.  San Ramon now demurs to that cross-complaint. 
 
 The court overrules the demurrer.  The indemnity and declaratory relief causes are 
adequately alleged in standard terms with even more detail than usual.  (See Cross-Complaint, 
¶ 14-23, 33, 34; paragraphs 20 and 23 specifically allege actions taken by “cross-defendants”; 
paragraph 50 alleges cross-defendants participated in the “construction, maintenance and 
operation of the development of land, and public improvements and public projects”.)  The 
causation allegations are sufficient for pleading purposes.  (See ¶ 35, 52.)  The demurrer to the 
indemnity and declaratory relief causes of action is overruled.  San Ramon can use discovery to 
obtain additional information about the claimed basis for its liability and how its actions caused 
the erosion.   
 
 The demurrer to the cause of action for inverse condemnation is also overruled.  
That cause of action does not show that it is time-barred on its face, as is required for a 
demurrer to be sustained based on the statute of limitations.  (Lee v. Hanley (2015) 61 Cal.4th 
1225, 1232.)  A cause of action for inverse condemnation is subject to a three-year statute of 
limitations.  (CCP § 338 (j).)  Accrual of the cause of action is delayed until the damage has 
stabilized.  (Lee v. Los Angeles County Metropolitan Transportation Authority (2003) 107 
Cal.App.4th 848, 856–857.)  Further, various delayed accrual doctrines may apply, such that 
this issue should be decided on summary judgment, not on demurrer.  (See ¶ 25, 26 and Aryeh 
v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1192.)  Regardless of whether 
incremental erosion damage was occurring for many years, San Francisco may be entitled to 
sue in 2019 based on a dramatic increase in the effects of that erosion in 2017, when a portion 
of Foothill Road collapsed.  
 
 Further, San Francisco has alleged a physical, not a regulatory, taking.  (See ¶ 23, 
alleging that the increased erosion resulted from projects “planned, constructed, operated, 
financed or maintained by Cross-Defendants”); see also ¶ 35, 51.)  San Ramon has not cited 
any authority stating that there is an exhaustion of remedies requirement in such a case.  
Hensler v. City of Glendale (1994) 8 Cal.4th 1 is distinguishable.  That case involved a 
regulatory taking.  (Hensler, supra, 8 Cal.4th at 9-10.)   
 

This ruling is without prejudice if it becomes clear later in this case that the only way for 
San Ramon to be liable to San Francisco is because San Ramon adopted a regulation or 
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ordinance and there is no tort, equitable, common law, or physical taking basis to shift any 
liability from San Francisco to San Ramon. 

 

 

23.  TIME:  9:00   CASE#: MSN19-1158 
CASE NAME: RE C. KIMBARK 
HEARING ON VERIFIED PETITION FOR APPROVAL OF TRANSFER 
FILED BY J.G. WENTWORTH ORIGINATIONS, LLC 
* TENTATIVE RULING: * 
 
Appear with C. Kimbark. 

 

24.  TIME:  9:00   CASE#: MSN19-1264 
CASE NAME: NORCOSTA THREE  VS.  FLAHERTY BROTHERS 
HEARING ON PETITION FOR RELEASE ORDER  ( MECHANICS LIEN, C.C. 8484 ) 
FILED BY NORCOSTA THREE 
* TENTATIVE RULING: * 
 
Appear. 

 

 
ADD-ON 

 

25.  TIME:  9:00   CASE#: MSC18-00936 
CASE NAME: SIDDIQUE VS. DIVSERYFUND, INC. 
HEARING ON FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

 


